TEXAS DEPARTMENT OF AGRICULTURE

JOBS FOR TEXAS LOAN GUARANTEE PROGRAM

PROCEDURES

1.
Authority for the Program.  The Texas Department of Agriculture (“Department”) is administering the Jobs for Texas Loan Guarantee Program pursuant to P.L. 111-240, the State Small Business Credit Initiative Act (“Act”); guidelines issued by the United States Department of Treasury (“Treasury”) to implement the Act (“Treasury’s guidelines”); the June 24, 2011, designation by the Governor of the State of Texas, selecting the Department as the agency to accept funds and implement programs described under the Act; the August 15, 2011 Allocation Agreement (“Allocation”) between Treasury and Department, authorizing the Department to administer and implement the Jobs for Texas Loan Guarantee (“J4T-LG”) Program;  the Department’s statutory authority; and the Texas General Appropriations Act, authorizing the Department to utilize funds received from the United States government for the purposes for which the Allocation was made.  The procedures and information stated herein are not proposed or adopted as formal administrative rules; rather they are offered to provide information to participants on how the Department will administer the J4T-LG Program.  Applicable law is set forth above.

2.
Purpose.  The purpose of the J4T-LG Program is to provide loan guarantees to Lenders to enhance and increase the availability of credit to small businesses as defined by the Act and Treasury’s guidelines.
3.
Application for Guarantee.  Any loan approved by Lender, contingent upon Department's guarantee under this Agreement, shall be referred to Department for authorization upon the separate application (“Application”) of an eligible borrower (“Borrower”) submitted jointly by Lender and Borrower.

4.
Guaranteed Percentage.  In no event shall the Department’s guaranteed percentage of any loan exceed fifty percent of the principal of the loan (“Maximum Guaranteed Amount").  As the principal balance of the loan is reduced, the guaranteed amount of such loan shall be automatically adjusted downward so that the Department’s guarantee does not exceed the Maximum Guaranteed Amount.  Lender shall not acquire any preferential security to protect its unguaranteed interest in a loan.

5.
Loan Administration, Origination, and Servicing.  In connection with each loan submitted by Lender to Department for approval of guarantee hereunder, Lender shall perform such credit investigations, analysis, inquiries, reviews and other underwriting functions as Lender would customarily perform if the subject loan were not guaranteed by Department, and Lender shall advise Department of all matters with respect to such loan which does not meet or conform to Lender's underwriting standards.

Lender must exercise due diligence in the administration, origination, servicing, maintenance, review, and evaluation of performance of a Loan without regard to the existence of Department's guarantee or any other limitation of risk.  Department reserves the right to limit, revoke, terminate or withdraw a loan guarantee if Lender does not present sufficient evidence that it has the capacity or interest to appropriately make and service the loan.  Additionally, Department may limit, revoke, terminate or withdraw a loan guarantee if Lender fails to substantially comply with financial industry standards pertaining to reasonably prudent administration, origination, servicing, or underwriting of loans, or if Lender fails to comply with all obligations required under any agreements with Department, including, without limitation, the Authorization.  Further, Department may limit, revoke, terminate or withdraw its guarantee if Department determines that Lender has failed to provide timely and accurate information or reports as required by its Master Loan Guarantee Agreement with Lender, and that such failure has caused substantial harm to Department.

6.
Approval of Guarantee.  Department or its representative shall either approve the guarantee in a written Loan Authorization Agreement (“Authorization”) or decline the guarantee by written notice to Lender.  Notice of decline will be deemed to have been given to Lender if the Authorization has not been received by Lender within 45 days from the date of the completed Application.

7.
Loan Authorization.  The Authorization shall set forth the guaranteed percentage of the loan and any specific terms and conditions pertaining to the loan being guaranteed (“Loan”).  The Authorization shall state the maximum principal balance of the Loan that will be guaranteed by Department (“Approved Loan Amount”).  Any amount in excess of the Approved Loan Amount shall not be guaranteed by Department.  The Authorization must be executed by Borrower and Lender and delivered to Department within 30 days of the date of the Authorization, or the Authorization and Department’s guarantee shall be null and void.  Any change in, or variance from, the terms and conditions stated in the Authorization must be approved by prior written agreement between Department and Lender.

8.
Eligible Lender.  The following Lenders are eligible to participate in the J4T-LG Program:  (a) a national bank chartered and supervised by the Office of the Comptroller of the Currency; (b) a Texas state bank chartered under the laws of the State of Texas and regulated by the Texas Department of Banking; (c) a federal credit union chartered and regulated by the National Credit Union Administration; (d) a Texas credit union chartered and regulated by the Credit Union Department of the State of Texas; (e) a farm credit bank, chartered and regulated by the Farm Credit Administration; and (f) a Community Development Financial Institution, as defined by 12 U.S.C. §4702(5), that is not a bank or credit union.  

9.
Eligible Loan.  Any Loan must be for a “business purpose.”  A business purpose includes, but is not limited to, start up costs, working capital, business procurement, franchise fees, equipment, inventory, as well as the purchase, construction renovation or tenant improvements of an eligible place of business that is not for passive real estate investment purposes.  The principal amount of a Loan may not exceed $20,000,000; generally, loans of $5,000,000 or less are desired.

10.
Ineligible Loan.  A Loan may not be for activities that relate to acquiring or holding passive investments such as commercial real estate ownership, the purchase of securities, and lobbying activities as defined in Section 3 (7) of the Lobbying Disclosure Act of 1995, P.L. 104-65, as amended.  Further, Loan proceeds may not be used to:

a. repay delinquent federal or state income taxes unless the Borrower has a payment plan in place with the relevant taxing authority; or

b. repay taxes held in trust or escrow, e.g. payroll or sales taxes; or

c. reimburse funds owed to any owner, including any equity injection or injection of capital for the business’ continuance; or

d. purchase any portion of the ownership interest of any owner of the business; or

e. for the unguaranteed portion of SBA- or other federally-guaranteed loans.

11.
Eligible Borrower.  Lender may seek a guarantee for a Loan to any Borrower that:

a. maintains all necessary licenses and permits to conduct business in Texas, as applicable;

b. is in good standing with the Comptroller of Public Accounts and legally authorized to conduct business in Texas;

c. has between 1 to 750 employees; and

d. will utilize the Loan proceeds to create, enhance, expand, or start a business in Texas.

Lender must obtain Borrower’s written assurance that Loan proceeds will not be used for any ineligible purpose as identified in section 10 of these procedures.

12.
Ineligible Borrower.  A Loan may not be made to: 

a. an executive officer, director, or principal shareholder of the financial institution lender; or

b. a member of the immediate family of an executive officer, director, or principal shareholder of the financial institution lenders; or

c. a related interest of an such executive officer, director, principal shareholder, or member of the immediate family; or

d. a business engaged in speculative activities that develop profits from fluctuations in price rather than through normal course of trade, such as wildcatting for oil and dealing in commodities futures, unless those activities are incidental to the regular activities of the business and part of a legitimate risk management strategy to guard against price fluctuations related to the regular activities of the business; or

e. a business that earns more than half of its annual net revenue from lending activities; unless the business is a non-bank or non-bank holding company certified as a Community Development Financial Institution; or

f. a business engaged in pyramid sales, where a participant's primary incentive is based on the sales made by an ever-increasing number of participants; or

g. a business engaged in activities that are prohibited by federal or Texas law, including, without limitation, the production, servicing, or distribution of otherwise legal products that are to be used in connection with an illegal activity, such as selling drug paraphernalia or operating a motel that knowingly permits illegal prostitution; or

h. a business engaged in gambling enterprises, unless the business earns less than 33% of its annual net revenue from lottery sales. 

For the purposes of these procedures, the terms “executive officer”, “director”, “principal shareholder”, “immediate family”, and “related interest” refer to the same relationship to a financial institution lender as the relationship described in part 215 of title 12 of the Code of Federal Regulations, or any successor to such part.

Lender must obtain Borrower’s written assurance that Borrower is not ineligible as set out in section 12 of these procedures. 

13.
Prohibition on a Loan to Sex Offenders.  The SSBCI prohibits a Loan to a Borrower if any principal of the borrowing entity has been convicted of a sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration and Notification Act (42 U.S.C. 16911)).  For the purposes of this Agreement, “principal” is defined as:  if a sole proprietorship, the proprietor; if a partnership, each managing partner and each partner who is a natural person and holds a 20% or more ownership interest in the partnership; and if a corporation, limited liability company, association or a development company, each director, each of the five most highly compensated executives or officers of the entity, and each natural person who is a direct or indirect holder of 20% or more of the ownership stock or stock equivalent of the entity.

14.
Lender to Remain at Risk.  Lender shall always remain at risk for fifty-percent (50%) of the outstanding principal of a Loan.  Lender shall not acquire any collateral and/or guaranties from any individual or entity to secure solely the unguaranteed portion of the Loan and not the remainder of the Loan.  Unless and until Lender obtains Department's prior written consent, Lender will not take any action with respect to Borrower, or any proposed guarantor or other obligor for the Loan that would improve Lender's position with regard to any other loan or obligation owed to Lender by Borrower, or any guarantor or other obligor for the Loan without equally improving the Loan.  Notwithstanding any other terms in this Agreement to the contrary, any violation of this section will, at the election of Department, nullify and void Department's guarantee of the Loan.

15.
Status Report. Lender shall complete and forward to Department a written quarterly status report of each Loan in the form furnished by Department.  This report shall be due within 15 days after the end of each quarter in the calendar year (i.e, on or before April 15, July 15, October 15, and January 15).  As part of its quarterly report, Lender shall:  (i) provide the current loan balance, repayment status, and any credit changes or reclassifications made by Lender with respect to the Loan, and (ii) upon request, notify Department of the payment of all personal or real property taxes.  Lender shall immediately notify Department if:  (i) the Loan is adversely classified; (ii) Lender places a reserve amount to cover any potential loss due to the Loan; (iii) Borrower is thirty (30) days past due on any payment(s) due under any loan(s); or (iv) Borrower is in breach of or default under any loan instrument, loan agreement, note, or other agreement relating to any loan(s).

16.
Annual Reports.  Upon acceptance of a Loan for a guarantee under the J4T-LG Program and no later than February 28 of each following year, Lender shall provide the following information for each Loan:

a. a unique loan identifier number, along with the census tract and zip code of the Borrower’s principal location in Texas;

b. Lender’s name and Employer Identification Number (EIN);

c. the total amount of principal loaned/authorized as a line of credit, and of that amount, the portion that is from non-private sources;

d. date of initial disbursement;

e. Borrower’s annual revenues in the last fiscal year;

f. Borrower’s Full Time Equivalent (FTE) employees;

g. the 6-digit North American Industry Classification System (NAICS) code for the Borrower’s industry;

h. the year Borrower’s business was incorporated, formed, or started;

i. the estimated number of jobs created or retained as a result of a Loan; and

j. the amount of private financing occurring after Loan closing to create, enhance, expand, or start a business or business expansion in Texas.

17.
SSBCI.  The J4T-LG Program is implemented pursuant to the Act, along with Treasury’s guidelines, the Governor’s designation, and the Department’s legal authority.  In the event of a direct conflict between these procedures and the Act and/or Treasury’s guidelines, the Act and/or Treasury’s guidelines shall control.

18.
Targeted Communities.  Lenders are encouraged to identify how each loan application under the J4T-LG Program reaches at least one of the Act’s targeted communities, which are:  (i) low and moderate income communities; (ii) minority communities; (iii) other underserved communities, including rural; and (iv) women and minority owned small businesses.  On or before February 28 of each calendar year, Lender must make a written report to the Department detailing how Loans made under the J4T-LG Program are benefitting targeted communities.
19.
Lender Certifications.  Pursuant to the Allocation and Treasury’s guidelines, in order to obtain a Loan guarantee, Lender must make the following written commitments and certifications:

a. Lender must enter into a binding written agreement with the Department that it will make available to the Treasury, the Treasury Inspector General, the Comptroller General of the United States, Department, and the Texas State Auditor’s Office (“SAO), or any of their duly authorized representatives, have the right of timely and unrestricted access to any books, documents, papers or records (including electronic records) relating to the allocated funds, including any Loan, or the proceeds of any Loan,, in order to make audits, investigations, examinations, excerpts, transcripts and copies of such documents, subject to the Right to Financial Privacy Act (12 U.S.C. §3401, et seq.);

b. Lender must certify that it is in compliance with 31 C.F.R. §103.121;

c. Lender must certify that no Principal of Lender, as defined in section 13 above, has been convicted of a sex offense against a minor (as such terms are defined in section 111 of the Sex Offender Registration and Notification Act (42 U.S.C. §19911));

d. the Loan is not a refinancing of a loan previously made to Borrower by Lender or an affiliate;

e. the unguaranteed portion of a Loan may not be enrolled in the SBA Program; and

f. every $1 backed by a loan guarantee under the J4T-LG Program will cause and result in $1 of new private credit.
20.
Prohibited Use of Funds.  No Lender or Borrower may use a Loan, or the proceeds from any Loan to:

a. pay any costs incurred in connection with (i) any defense against any claim or appeal of the United States Government, any agency or instrumentality thereof (including Treasury), or (ii) any prosecution of any claim or appeal against the United States Government, any agency or instrumentality thereof (including Treasury); or

b. finance, in whole or part, business activities prohibited by Treasury regulations, including Treasury regulations adopted after August 15, 2011.

21.
Leveraging.  Under the Act, Treasury’s guidelines, and the Allocation, Texas must demonstrate a reasonable expectation that funds received by Texas under the Allocation will generate small business lending at least 10 times the Allocation amount.  Accordingly, on February 28 of each calendar year, Lender shall report to the Department its “private leverage ratio” obtained by Loans guaranteed under the J4T-LG Program.  The private leverage ration is the “private financing” caused by and resulting from Loans guaranteed under the J4T-LG Program, divided by the dollar amount of guarantees received by Lender under the J4T-LG Program.  Lender should include all private financing provided to Borrower for the same project funded by a Loan, whether occurring simultaneously or after closing of the Loan, until such Loan is fully and finally repaid.

22.
Weekends and Legal Holidays.  In the event the date for any act, condition, document, event, performance, or report falls on a legal holiday or weekend, the due date for such act, condition, document, event, performance, or report is extended 5 p.m. CST of the following business day.
23.
Open Records.  Unless restricted or prohibited by federal law, all documents maintained or created as result of the J4T-LG Program will be subject to the Texas Open Records Act.

24.
Communications with the Department.  Applications and other written communications to the Department regarding the J4T-LG Program should be addressed to the attention of the Texas Department of Agriculture, Jobs for Texas Loan Guarantee Program, P.O. Box 12847, Austin, Texas 78711.  Deliveries can be made to 1700 North Congress Avenue, Austin, Texas 78701.  Applications or other communications may also be sent electronically to Jobs4Texas@TexasAgriculture.gov.

25.
Servicing and Collateral Administration by the Department.  To the extent necessary, including with respect to any interest in any Loan acquired by the Department after payment of a guarantee, the commissioner, deputy commissioner, or department official designated by commissioner, shall have the power to act on behalf of the Department in regard to the administration, collection, enforcement, settlement and servicing of each and every commitment made by the Department under the J4T-LG Program.  Such authority shall include, without limitation, any action required to be taken under any commitment, financial instrument, loan guarantee, and any other agreement between the Department and Lender.

26.
Consideration of Applications.

a. Application forms.  A Lender seeking a loan guarantee from the Department must use the application forms provided by the Department and must include all information requested.

b. Submission of Application.  A Lender must submit an Application to the Department.  No Application will be accepted that is submitted by a Borrower.  Department staff will be available prior to submission of an Application to assist Lender and Borrower in determining eligibility for a Loan guarantee under the J4T-LG Program. 

c. Review.  Staff will review an Application for completeness and will notify Lender if the Department requires additional information.  Additionally, staff will review the Lender's basis for approval, evaluate the project, and examine whether the Application meets all J4T-LG Program requirements. 

d. Providing false information. A Lender who knowingly provides false information in an Application shall be disqualified from obtaining a loan guarantee under the program and shall be liable to the Department for any expense incurred as a result of the false information.  If the false information is discovered after approval of a Loan guarantee, the Department may revoke the guarantee, in addition to any other remedy the Department may have under Texas or federal law.

27.
Security.  A Loan approved under the J4T-LG Program must be secured by a first lien on collateral of a type and value which, when considered with other criteria, in the judgment of the Department, affords reasonable assurance of repayment of the loan.

28.
Closing of a Loan.  The commissioner or a designee may attend the verification and signing of closing documents at the time, date, and location determined by the Lender. 

29.
Duration of Guarantee.  The duration of a Loan guarantee approved by the Department under the J4T-LG Program shall not extend past the earlier to occur of:  (i) useful life of the asset(s) being financed; or (ii) December 31, 2016.
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