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Thank you for the opportunity to provide written testimony. I regret that I am unable to join you today due to a
previously arranged commitment that could not be rescheduled.

I commend and appreciate the leadership of Chairman Hastings and the members of the House Committee on
Natural Resources in their pursuit of Endangered Species Act (Act or ESA) reform. Congress must act now to
provide relief to landowners, states and businesses that are being deprived of property and the opportunity to
work and create jobs as activists abuse the Act in a grab for the land and water upon which Americans depend.
In fact, such abuses are a distraction from what should be our concerted goal and true measure of success for the
ESA: the recovery and delisting of endangered species.

The vast Texas landscape is rich and diverse, and our citizens have long taken tremendous pride in protecting
our cherished natural resources.

Approximately 84 percent of the land in Texas is in privately-owned farms, ranches and forests.' Our
landowners are responsible for managing the natural resources that sustain our state’s population of 26 million;
feed and clothe the world; provide a healthy environment; and create the jobs that power our economy. We
believe in sound decision making, private property owners’ rights and the fact that government is not the answer
to every problem. The execution of the ESA conflicts with these principles and has been a source of concern for
Texans for decades.

A sad irony of the implementation of the Endangered Species Act is that it promotes regulation over incentives,
often to the detriment of the species it proposes to protect. Rather than supporting proven conservation efforts,
the ESA has been used to suffocate opportunities that promote species propagation through non-governmental,
non-regulatory methods.

Texas landowners understand the value of natural resource preservation. Based on a conservative estimate,
billions of dollars have been invested to implement proven technologies that preserve our natural resources by,
among other things, controlling erosion, improving water quality and eradicating invasive species.” Consider
the dilemma of landowners who invest time and money to develop the natural resources on their property,
producing a clear benefit to society and multiple species of flora and fauna, only to have their work disregarded
and penalized by the U.S. Fish and Wildlife Service (USFWS or Service) at the behest of an out-of-state animal
rights activist group. This is the case of Texas exotic wildlife managers and the scimitar-horned oryx, addax and
dama gazelle.

Near extinction in their native Africa, the three antelopes have thrived under the management of Texas ranchers,
to the benefit of wild populations. In 1979 there were 32 scimitar-horned oryx in a Texas breeding program;
that number has increased to 11,000 animals. The population of addax has grown from two known animals in

! "Texas Land Trends." Institute of Renewable Natural Resources. Texas A&M University, n.d. Web. 18 June 2012. <http://txlandtrends.org/>.
2 "2011 Farm Subsidy Database." Environmental Working Group. N.p., n.d. Web. 18 June 2012. <http://farm.ewg.org/regionsummary.php?fips=48000>.
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1971 to more than 5,000. Less than 10 dama gazelles were in Texas in 1979, but propagation efforts by private
landowners have resulted in more than 800.° Despite the painstaking years of work by ranchers, which even the
Service acknowledged as beneficial, USFWS succumbed to outside pressure from the animal rights group,
Friends of Animals, to implement a permitting system that reduces incentives for wildlife managers to continue
propagation of the species. This decision will ultimately result in reduced species numbers.*
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The case of the three exotics also demonstrates the far-reaching regulatory authority prescribed by the ESA.
Once a species is listed as endangered, it rarely is removed from the list, posing the question -- is the Act
ineffective, used by activist groups as a back-door resource management tool, or both. A recent query of
endangered species listings shows that of the 94 species historically listed in Texas only seven have been
delisted due to recovery.” A quote by Priscilla Feral with Friends of Animals demonstrates that activist groups
are not employing the ESA to preserve the species.® Rather, they utilize the Act to achieve political agendas that
cannot be accomplished through legislative initiatives or public outreach.

In a 60 Minutes interview about the three African antelopes, Feral was asked if she would prefer the animals to
be managed as they are in Texas, or become extinct. She chose extinction.®

It is clear the ESA has been used to accomplish the goals of radicals and those seeking to expand the reach of
government. Interestingly, a more recent shift in implementation is the focus on casting regulation as voluntary.
Traditionally, Texas farmers, ranchers and landowners have appreciated the concept of voluntary conservation
and often participated in those efforts. Today, we hear much about ESA regulation described through voluntary
conservation agreements. The case of the Dunes Sagebrush Lizard (DSL) is an excellent example.

? Freemantle, Tony. "Rule Meant to Save Exotic Antelope Will Hurt Species..." Chron.com. N.p., 30 Mar. 2012. Web. 18 June 2012.
<http://www.chron.com/news/houston-texas/article/New-rule-on-exotic-antelope-will-hurt-species-3448655.php>.

4«Captive-breeding programs have played a role in the conservation of the scimitar-horned oryx, addax, and dama gazelle, and we found that activities

associated with captive breeding within the United States enhance the propagation or survival of the species by managing the species to ensure genetic

integrity and diversity, serving as repositories for surplus animals, and facilitating the movement of specimens between breeding facilities. Some U.S. captive-
breeding facilities allow sport hunting of surplus captive-bred animals, which generates revenue to support the operations and may relieve hunting pressure on
wild populations."

Sobeck, Eileen. "Endangered and Threatened Wildlife and Plants..." Federal Register. The Daily Journal of the United States Government, 25 Jan. 2011.
Web. 18 June 2012. <https://www.federalregister.gov/articles/2011/07/07/2011-16982/endangered-and-threatened-wildlife-and-plants-removal-of-
the-regulation-that-excl udes-us#p-13>.

3 "Species Report." U.S. Fish & Wildlife Service. N.p., 27 Apr. 2012. Web. 15 June
2012.<http://www.fws.gov/ecos/ajax/tess_public/pub/stateListingAndOccurrence.jsp>.

6 Seale, Charly, and Priscilla Feral. "Can Hunting Endangered Animals Save the Species?." Interview by Lara Logan. 60 Minutes. CBS. 10 June 2012.
CBS.Web. Transcript. 15 June 2012. <http://www.cbsnews.com/video/watch/?1d=7411224n>.



USFWS announced its review of the DSL in late 2010.” The oil and gas industry, along with agricultural
stakeholders, were told the DSL would be listed and a conservation agreement would be the only opportunity to
avoid total devastation of the industry that represents 20 percent of oil production in the lower 48 states and
significant limitations on certain agricultural practices.® With the threat of draconian regulation hanging over
the heads of industry and private landowners, a conservation agreement was submitted and approved by
USFWS in February of this year. Texas stakeholders also invested in a study that followed scientific processes
and identified previously unknown areas of habitat, which demonstrated the call for listing was unfounded and
unwarranted.

The only conclusion is that the existing science related to DSL habitat demonstrates the lizard is not
endangered. Yet the USFWS was able to encumber countless private and public funds and 200,000 acres of
land in West Texas in so-called "voluntary" conservation agreements through a listing threat. When did
compliance in the face of threats come to be known as "voluntary'? In reality, private landowners were
forced to spend resources to disprove what WildEarth Guardians, the Center for Biological Diversity and
USFWS were unable to prove. Leaving landowners to the whim of a regulatory agency that has the unabridged
power to force compliance without science, but with unchecked intimidation, is unconscionable.

For almost 40 years, the Endangered Species Act provided protection to approximately 1,300 species. Over the
past five years, however, the USFWS has received petitions for the listing of 1,200 additional species.’

With a history that includes decimation of agriculture to protect the spotted owl and the delta smelt, the need for
Congress to stop the abuse of the ESA could never be more pressing. With approximately 20 new species
listings on USFWS’ agenda, we must conclude that future designations could result in large swaths of Texas
being declared habitat for endangered or threatened animals, resulting in one of the largest land and water grabs
in modern times.® The map below illustrates the counties that could be impacted if additional species are listed.
Every county in the state contains habitat for multiple species.
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7 Parker, Joe, Jr. "Carrying the Endangered Species Act Too Far." The Eagle. N.p.,1 Aug. 2011. Web. 15 June 2012.
<http://www.landandlivestockpost.com/article/20110801/LP04/308019998>.
8Texas Conservation Plan for the Dunes Sagebrush Lizard. 13 Feb. 2012: n. pag. Texas Ahead. Web. 18 June 2012.
<http://texasahead.org/texasfirst/resources/task force/priority/pdf/DSL Plan 021312.pdf>.
? Wahlen, J. Michael. "The Use and Abuse of the Endangered Species Act." Property Rights Alliance. N.p., 10 Oct. 2011. Web. 15 June 2012.
<http://www.propertyrightsalliance.org/use-abuse-endangered-species-act-a2995>.
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Our state will have a difficult time enduring the burden of regulation should the endangered species list grow.
Take, for example, the impact of the endangered whooping crane. The Aransas Project (TAP), a 501(¢)3 non-
profit corporation, is suing Texas, alleging a “taking” of the endangered whooping crane during the 2008-2009
drought. TAP claims the state’s management of water resources resulted in a reduced amount of fresh water
reaching the coastal marshes, causing salinity increases that prohibited the crane from finding sufficient food
and water and leading to the deaths of 23 birds. "’

The remedy sought through this suit could mean reallocating water from the Guadalupe River, which is a source
for agricultural producers, municipal users, manufactures and electricity generators. The defendants include the

Texas Commission on Environmental Quality, Guadalupe-Blanco River Authority (GBRA), San Antonio River
Authority and the Texas Chemical Council.

GBRA has incurred the lion’s share of costs associated with defending the state’s water system and the rights of
the water users; to date the authority has spent approximately $6 million on legal fees and expert witnesses to
refute the TAP allegations."" Staff at the Office of the Attorney General of Texas has, to date, directed more
than 7,600 hours to defend the state against the TAP lawsuit. ' Rather than wasting the state’s resources on
TAP’s frivolous claim, this time could have been spent prosecuting true violations of environmental laws.

The fact is, the methodology of counting cranes, which serves as the basis of this suit, is highly unreliable and
even rejected by the USFWS. However, a non-profit with a political agenda is forcing the people of Texas to
spend millions of dollars while placing in jeopardy our state’s water allocation system and economy.

Activist groups have also been successful in stopping development in Williamson County, just north of Austin.
Due to the settlement of a federal lawsuit, USFWS is considering classifying the Jollyville Plateau and
Georgetown salamanders as endangered. '3 Even after reasonable conservation efforts, habitat protection and
responsible development decisions were implemented by local governments, environmental groups and USFWS
aim to impose restrictions on local entities that have made science-based decisions to protect the salamanders.

These are crystal clear examples of zero benefit to a species and outrageous expenses to taxpayers.

Some will advocate compromise, but the rights of private property owners and the right to earn a living for your
family should never be sacrificed. I propose a nine-point plan for ESA reform, which will make great strides
toward ensuring these rights are protected:

e Revise the provisions of the ESA that establish a low threshold for the use of scientific data in
determining the status of a species.

e Ensure the party initiating a listing is responsible for demonstrating the need for the designation. This
contrasts current practices in which property owners facing regulations that accompany a listing carry
the burden to prove a species is not threatened or endangered.

e Require flexibility in conservation plans so all stakeholders impacted by a species listing have the
opportunity to benefit from and participate in activities that protect and promote the targeted species.

e Prevent federal agencies from settling listing lawsuits without the consent of affected parties.

e Reform the Equal Access to Justice Act to prevent abuse by activist groups and establish a loser-pays
clause to prevent frivolous lawsuits.

' Williams, Joel. "Experts Refute Alleged Whooping Crane Death." GBRA. N.p., n.d. Web. 15 June 2012. http://www.gbra.org/features/11102501.aspx.

" The Aransas Project (TAP) v. Shaw. N.p.: GBRA, June 2012. N. pag. Print.

"2 Niermann, Jon. Office of the Attorney General of Texas. Telephone interview. June 2012.

'3 Wermund, Benjamin. "Round Rock Resolution Rails Against Endangered Species Act." Statesman. N.p., 8 Mar. 2012. Web. 15 June 2012.
<http://www.statesman.com/news/local/round-rock-resolution-rails-against-endangered-species-act-2226406.html1>.
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e Provide a clear process for analyzing the costs and benefits of a listing during the initial stages of the
listing process. This analysis should demonstrate that the objective, quantifiable benefits of listing
species outweigh the cost of implementation and the restrictions placed on affected stakeholders.

e Prohibit USFWS from pursuing a listing review without identifying and making federal funding
available to implement mitigation measures.

e Prohibit USFWS from regulating activities that lead to the propagation of the species.

e Refocus the Act on species recovery and proliferation.

Many of these reforms have been endorsed by the National Association of State Departments of Agriculture as
well as stakeholders across Texas. These organizations look forward to helping you in reform efforts.

In closing, I implore Congress to take action to provide true relief to the people of Texas and the United States.
The perversion of the ESA continues to create victims and take hostages. United States Fish and Wildlife
Service staff has indicated in public meetings that they actually thirst for direction from the activist lawsuits and
courts to guide the designation process. This distorts our form of government, which holds the provisions of the
ESA should be directed by the people through an elected body.

Abuse of the ESA has longstanding consequences and continues to grow. Now USFWS has literally expanded
its authority by forcing "voluntary agreements" in return for forgoing species listings. Either species meet the
scientific test of endangerment, or they do not. Landowners should not be forced into "voluntary agreements"
absent a listing.

When and where will this authority stop? Dr. Al Armendariz, former administrator of the Environmental
Protection Agency’s Region 6, recently resigned when his comments of "crucifying" people to force compliance
were made public. The USFWS is currently demonstrating this mentality. When will science retain its place as
the foundation for decisions -- ahead of activist litigation and threats in the absence of evidence?

Thank you again for the work the Committee is doing to explore ways to give some respect back to the human
species and provide real and reasonable protection to legitimately threatened species.
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